No. 11040. 
IN THE 


United States Circuit Court of Appeals 


- FOR THE NINTH CIRCUIT 


First NATIONAL BENEFIT SOCIETY, 
Appellant, 


VS. 


MayNnArD GarrRISON, Insurance Commissioner of the 
State of California, and H. F. RisproucH and MAE 
Barr Lone, Deputy Insurance Commissioners of the 
State of California, 

Appellees. 


PETITION FOR REHEARING. 


Upon Appeal from the District Court of the United States for the 
Southern District of California, Central Division. 


ROBERT R. WEAVER, 
404 First National Bank Building, Phoenix, Ariz., 


EARL BLopGETT, 
417 South Hill Street, Los Angeles 13, Calif., 
Counsel for A 


JUN 29 1946 


Parker & Company, Law Printers, Los aa -y.) Phone TR. 5206 


LP. O'BRIEN, 


CLERK 


bee OR AUTHORITIES CITED. 


CASES. PAGE 


Wena tae me ee Ce, 2/9) MEd. (BO... ccccecccc--c2nceecceceeteeeescccececescestseecseccce 
icarestiantic & Pac. Tea Co. v. Valentine, 12 F. Supp. 760...... 


iobertson v. People of the State of California, Oct. Term 
erm oe. 2/74, decided June 3, 1946...........-.c-cccccceccceeeeseeseceeenee Z 


Prema 9. Coustantine, 287 U. S. 378, 53 S. Ct. 190, 77 L. Ed. 
0 oan 2e a cedcdccnacccsedssceneoscasuseayssectucucedeatedbeves 


Walemine v. Great Atlantic & Pac. Tea. Co., aff’d 299 U. S. 
22, OF So (Oh, BG eS 2s 02 
STATUTES. 


United States Constitution, Art. I, Sec. 8, para. 8 (Commerce 
eon a eee ese sree non ntenes ds ceeedeeeeeennenacdecenctans 3, 


Wiatedmotares Constitution, Fifth Amendment...................-.c.0-.- 


United States Constitution, Fourteenth Amendment.................... 


No. 11040. 
IN THE 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


First NATIONAL BENEFIT SOCIETY, 
Appellant, 


US. 


MaynArD Garrison, Insurance Commissioner of the 
State of California, and H. F. Risproucu and Mar 
Barr Lonc, Deputy Insurance Commissioners of the 
State of California, 

Appellees. 


PETITION FOR REHEARING. 


Comes now the First National Benefit Society, the 
above named appellant and petitions the court for re- 
hearing of the above entitled case on the following 
grounds, to wit: 


I 
The plaintiff (appellant herein) complained of many 
acts of the defendants which it alleged constituted a cam- 
paign to destroy the business of the plaintiff in the State 
of California. 


One of these contentions was such acts as threatening 
with arrest and arrest of agents such as F. O. Robertson, 


age 


named in the said complaint. The Court has upheld the 
decision in the lower court on the authority of the Rob- 
ertson case. We wish to call the Court’s attention to the 
fact that the Robertson incident is only one of the type 
of acts complained of in the said complaint. In para- 
graph II of the complaint [Tr. pp. 6-8], the plaintiff 
(appellant herein) has alleged that the defendants have 
advised the members of the said Society to forfeit their 
certificates therein, and that they have told members of 
the Society that these certificates were “illegal” and that 
they were “not worth the paper they were written on,” 
and otherwise entered upon a campaign of molestation and 
interference of the said plaintiff. The complaint further 
states [Tr. p. 7] that the certificates of the plaintiff are 
legal, authorized by law and that the statements of the de- 
fendants are untrue and were, by the said defendants, 
known to be untrue. 


The said complaint further definitely sets out the 
names of certain members of the said Society which the 
said defendants had molested and to whom they had rep- 
resented that they could not collect on plaintiff’s policies, 
and to whom they had stated that plaintiff’s policies were 
illegal [Tr. pp. 7-8]. The said complaint further al- 
leges that the said members were legally acquired by the 
said plaintiff. 


That plaintiff's second cause of action sets forth the 
continual interference with the members of the said So- 
ciety, advising them to drop their insurance therein and 
to obtain insurance in other companies. That the said 
second cause of action, by reference, incorporates therein 
paragraphs I, II, III and IV of its first cause of action. 
That paragraph II of said first cause of action [Tr. p. 
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3] sets forth that the plaintiff has many members in the 
State of California, some acquired by application by mail 
and @thers by reinsurance [Tr. py 3]. 


The complaint alleges that plaintiff (appellant herein) 
had secured many members by taking their applications 
while they were residents of the State of Arizona where 
the plaintiff is authorized to do business and that subse- 
quent thereto they had moved their residence from Ari- 
zona to the State of California and that the defendants 
herein had counselled them to drop their insurance with 
appellant [Tr. p. 10]. The complaint sets out some of 
the names of the defendants who actually gave such coun- 
sel to legitimate members of the plaintiff and some of 
the names of those who were counselled to drop their 
insurance [Tr. pp. 9-10]. 


All of these matters are alleged to have caused and 
would continue to cause great and irreparable injury to 
the plaintiff. These acts have no connection with the 
Commerce Clause, and there is no statute of the State 
of California authorizing them. They are illegal by the 
law of the State of California and in violation of the 
Fifth Amendment and the Fourteenth Amendment to the 
Constitution of the United States. These matters con- 
stitute the entire second cause of action set forth in the 
complaint. They were not disposed of in the opinion of 
the trial court and the decision in the Robertson case 
(F. O. Robertson v. The People of the State of Cali- 
fornia, October Term, 1945, No. 274, decided June 3, 
1946) is in no way applicable to them. The complaint 
sets these matters out by allegations in due form. They 
constitute fundamental rights of this plaintiff and we re- 
spectfuliy and earnestly request this court to pass its judg- 
ment upon them. 
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Plaintiff has alleged, in the said complaint, this type of 
interference not only in specific language and in referring 
to specific instances, but has alleged that many acts of 
similar nature, constituting a campaign to destroy the 
business of the plaintiff in California, has been indulged 
in by the plaintiff, and has also alleged such similar acts 
in general terms and that under these pleadings plaintiff 
would be entitled to prove the acts alleged and stands 
ready to prove them, and similar acts, such as advising 
newspapers to refuse advertising of the plaintiff; adver- 
tisements for agents with no specification that the agents 
were to work in California. The complaint also alleges 
that these acts were too numerous to be set forth in full 
ime p. 3]. 

The lower court in its opinion in this case held (in 
line with a multitude of authorities) that if the acts of 
the officers complained of were acts not sanctioned by the 
law or done under the authority of an unconstitutional 
law, the suit would be one against the officers and not 
against the state. A few cases upholding this principle 
alter 

Sterling. v. Comstantime, 287 U. S. 378; 53S. Cf. 
90727 le ld 3Zee 

Elmer v. Wallace, 275 Fed. 86; 

Great Atlantic & Pac. Tea Co. v. Valentine, 12 F. 
Supp. 760; Affirmed as Valentine v. Great At- 
lamtic & Pac. Tea Co., 299 U. S627 a Ct 
So, Gl) Led. 22. 


This matter was disposed of in the lower court on a 
Motion to Dismiss, which was sustained without leave to 
amend. The only matter disposed of in the Court’s opin- 
ion was the contention of appellant that the acts of the 
defendants were in violation of the Commerce Clause of 
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the Constitution of the United States. Appellant’s second 
cause of action, setting out in detail the acts of the de- 
$Sifation “of legally obtained 
business with people who are now residents of California, 
has not been mentioned. These acts are in no way con- 
nected with interstate commerce and there is no law in 
the State of California or elsewhere to authorize such acts. 
They constitute a plain invasion of the property rights of 
this appellant without the faintest color of authority or 
law and are mere unauthorized personal acts of the de- 
fendants and each of them. These are the statements of 
the complaint and for the purpose of this appeal must be 
assumed to be true. 


fendants constituting a 


Appellant therefore respectfully petitions this Court to 
make its order granting a rehearing of the case in regard 
to those allegations. 


Respectfully submitted, 


RoBerT R. WEAVER, 
Eart BLonceETrt, 
Counsel for Appellant. 


Certificate of Counsel. 


I, counsel for the above-named appellant, do hereby cer- 
tify that the foregoing petition for rehearing of this cause 
is presented in good faith and not for delay. 

RoBerRT R. WEAVER, 
EArt BLoDGETT, 
Counsel for Appellant. 


